The author discusses the concept, underlying commercial rationale and types of cash pooling arrangements, and then analyses and comments on the transfer pricing aspects thereof. The analysis also takes into consideration the Actions under the OECD/G20 BEPS Project related to transfer pricing. The author discusses the impact of other BEPS-related actions (domestic and treaty law changes) on cash pooling arrangements, and ultimately suggests a way forward.
Introduction: Cash Pooling

The concept and commercial rationale
Multinational groups have been utilizing cash pools for several decades.
1 Under such arrangements, multinationals efficiently manage liquidity (working capital) requirements of the group by using surplus cash available with some cash pool participants (also referred to as "members of the group") -typically subsidiaries, to fund the requirements of other cash pool participants. This enables members of a group to support each other financially before having to obtain external financing, which itself has become an expensive source of funding in light of the recent credit turmoil. In effect, multinationals leverage internal finance sources within the group in order to reduce external financing costs. 2 Broadly, multinationals enter into cash pools to (i) centralize cash management and decision making power for financial arrangements, (ii) obtain favourable deposit and borrowing interest rates in light of their increased cash position, (iii) achieve cost savings on banking transactions and (iv) acquire cash pool benefits available on the difference between debit and credit interest rates.
3 Cash pooling can be done on either a physical or notional basis (see below).
Types of cash pooling
Physical cash pooling
Physical cash pooling 4 can be on either a zero balancing method 5 or a target balancing method. Under the zero balancing approach, cash pool participants transfer their entire cash to a cash pool leader. Similarly, under a target balancing approach the cash pool participants transfer their entire cash that exceeds a certain balance to the cash pool leader. However, if the cash pool participants have a negative balance, the cash pool leader transfers funds to them. 6 In essence, the arrangement ensures that the credit balances are moved (swept) into, and debit balances are covered (swept) out of a single master account.
The following example illustrates the mechanics of a physical cash pooling arrangement. A Co (Parent Co), a tax resident of State A, enters into a zero balancing cash pooling arrangement with its subsidiaries B Co, C Co and D Co resident in State B, State C and State D, respectively (all states are within the European Union). Under the arrangement, A Co -the cash pool leader -sets up a bank account (master, header or concentration account) with BUS bank in State A. Similarly, B Co, C Co and D Co set up current bank accounts (sub-accounts that are linked to the master account) with BUS bank. The arrangement (zero balancing) provides that the bank balances of the cash pool participants are transferred to or from the master account on a regular basis (for instance on a daily, weekly or monthly basis).
The bank balances of B Co and C Co show a positive balance of EUR 100 and EUR 150, respectively, whereas that of D Co shows a negative balance of EUR 200. Further, the debit (on negative balances) 7 and credit (on positive balances) interest rates offered by BUS bank are 15% and 10%, respectively. On a stand-alone basis, B Co and C Co would earn EUR 10 and EUR 15 (combined interest income of EUR 25), while D Co would have an interest expense of EUR 30, thereby leading to a net interest expense of EUR 5 for the entire group.
4.
Such arrangements are attractive in jurisdictions that do not apply domestic withholding taxes on outbound interest payments. Even if withholding taxes are applied domestically, such arrangements are popular in jurisdictions that levy nil withholding tax under an applicable tax treaty or the Interest and Royalties Directive (within the European Union).
5.
Also known as the cash concentration or sweeping method. Also known as overdraft interest rates.
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However, by entering into a cash pooling arrangement and concentrating the funds in the master account owned (legally) by A Co, the entire group is in a surplus of EUR 50 (EUR 250 -EUR 200) on which A Co can earn interest income 8 of EUR 5 from BUS bank (even though A Co is entitled to receive the income from a legal perspective, the considerations outlined in section 2. need to be taken into account to determine whether A Co is entitled to receive the interest income from a transfer pricing perspective). To attain this advantage, B Co and C Co have deposited cash in the master account (provided a loan), while D Co has withdrawn cash from the master account (received a loan). 9 The pooling benefit is depicted in Table 1 . Typically, at one end of the spectrum, in physical cash pools, the cash pool leader (or the treasury entity of the group) may act as a financial services entity with an external bank structure. 10 Under such structures, the cash pool leader would enter into a cash management services agreement (for administrative convenience) with a bank pursuant to which the bank accounts of the cash pool participants are netted out for the purposes of determining the balance on which the deposit or overdraft interest rate is applied. Based on these balances, the external bank will have to pay or receive from the cash pool.
11 Broadly, the cash pool leader engages in borrowing and lending of funds, but operates with a limited amount of equity at risk in relation to the functions performed and risks assumed. For instance the cash pool leader may not have the necessary funds to bear the credit risk (risk associated with a cash pool member defaulting on its borrowing) in the event of its realization.
At the other end of the spectrum, the cash pool leader may act as an entrepreneurial entity (in-house bank structure) 12 wherein it carries out functions, assumes risks and employs assets as an external bank. In essence, the cash pool leader acts as counterparty to the transactions and bears risks.
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In such situations, in terms of functions, the cash pool leader plans the financial needs of the multinational group, develops the cash pooling concept, and implements the cash pooling concept by (i) negotiating the cash pooling 8.
The excess cash may also be invested in short-term limited risk securities. PWC, supra n. 1, at 138. 9.
These loans are mostly regarded as short-term loans. PWC, supra n. arrangement and interest rates, (ii) drafting intercompany loan agreements, (iii) coordinating the cash pool and (iv) managing internal offsets of debit and credit positions. In terms of risks, in addition to bearing the credit risk, the cash pool leader also bears the interest rate risk (risk associated with changes in the market interest rates) and foreign exchange risk (risk that exists when the financial transactions between the cash pool members are denominated in a currency other than that of the base currency of the cash pool leader).
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The difference between an external bank structure and an in-house bank structure is that under the former, the cash pool participants have intercompany accounts with an external bank, whereas under the latter, the cash pool participants have intercompany accounts with the in-house bank (treasury entity). This would imply that under an in-house bank structure, as the depositor cash pool participants have made deposits with the treasury entity (not with an external bank), they assume a significantly higher credit risk with respect to these deposits. 15 From a transfer pricing perspective, it is crucial that the transactions be appropriately delineated and a proper comparability analysis including a functional analysis be undertaken to determine the actual roles and responsibilities of the participants, as such arrangements may fit into one of these categories or maybe somewhere between the two spectrums.
Notional cash pooling
Under a notional 16 cash pooling arrangement, 17 cash is not physically transferred to any bank account. This type of arrangement does not lead to any intra-group loans.
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Under the arrangement, the cash pool participants operate accounts directly with the bank. The bank calculates the debit and credit interest rates on each participant' s individual bank account and then subsequently calculates the combined notional balance of all bank accounts (for instance on a daily, weekly or monthly basis). 19 Thereafter, the cash pool benefit is determined based on the notional balance. The cash pool benefit is paid directly to the cash pool leader (master account in the name of the cash pool leader). 20 Typically, in notional cash pools, the cash pool leader does not act as counterparty to the transactions and does not bear risks. 21 In such situations, the cash pool leader only coordinates the cash pool and manages inter-14. In these situations, the cash pool leader could be entitled to a spread on the interest rates. nal offsets of debit and credit positions. Essentially, it acts as a service provider. Moreover, in such cash pools, the cash pool participants may have to provide cross-guarantees to the bank to prevent the bank from bearing the risk associated with a cash pool participant' s defaulting.
Transfer Pricing Aspects of Cash Pooling Arrangements
Intra-group transactions
Article 9(1) of both the OECD 22 and UN 23 Model Conventions provides that transactions between associated enterprises must be at arm' s length. This means that, from a transfer pricing perspective, intercompany loans provided in physical cash pooling arrangements must be at arm' s length (the funding itself and interest rates). This issue is not relevant for notional cash pooling arrangements, as there is no real movement of funds. Further, if one assumes that the cash pool is in an overall negative balance, the bank would grant a loan to the cash pool leader (under physical arrangements) or to the cash pool participant directly (under notional arrangements) pursuant to a credit facility on which interest must be paid. 24 More often than not, a member of the cash pool must provide a bank with a guarantee on behalf of another participant to cover the default risk associated with this loan. Such guarantees also must be at arm' s length. 25 Furthermore, under both types of arrangements, the remuneration that the cash pool leader obtains must be at arm' s length. Moreover, a determination of an arm' s length allocation of the cash pool benefit among the cash pool participants needs to be undertaken in either type of cash pool.
In 2013, the OECD initiated its work on BEPS (the BEPS Project). 26 It was contended that the current transfer pricing system had led to serious BEPS-related concerns. Nevertheless, replacing the arm' s length principle was not viable, and a better solution is to ensure that transfer pricing outcomes are in line with "value creation". 27 In this regard, the current OECD Transfer Pricing Guidelines (2010) 13 30 of the BEPS Action Plan. This will lead to the publication of revised OECD Guidelines in the near future. The following analysis takes into consideration both the current and revised OECD guidance.
Recognition of arrangements
Only members of a multinational group enter into cash pooling arrangements in order to benefit from group synergies. 31 Such arrangements are rarely found between independent parties. As a starting point, the question arises as to whether the arm' s length principle should be applied to such arrangements even though independent enterprises typically do not enter into such arrangements. The OECD Guidelines highlight that practical difficulties arise when applying the arm' s length principle to such situations. This is because "little or no direct evidence of what conditions would have been established by independent enterprises" exists. 32 Nevertheless, the OECD Guidelines provide that the fact that independent enterprises do not enter into such transactions does not necessarily imply that the controlled transactions are not at arm' s length. Thus, the arm' s length nature of cash pooling arrangements must be ascertained (see sections 2.3.-2.6.).
A related question arises as to the circumstances under which such arrangements may be disregarded. In principle, if the controlled transactions are accurately delineated, 33 with the effect that the economic substance of the cash pooling arrangement (such as functions, assets and risks assumed by the members to the arrangement, taking into account the economic circumstances and business strategies) 34 is aligned with the legal arrangements 35 (contractual terms), tax authorities should not disregard the transaction. 36 However, even if the form and economic substance coincide, the OECD Guidelines provide that the transactions may be recharacterized if the arrangement, viewed holistically, differs "from those which would have been adopted by independent enterprises behaving in a 30. This Action has led to changes in Chapter V (transfer pricing documentation commercially rational manner". 37 In the author' s opinion, if the commercial rationale of entering into a cash pooling arrangements is demonstrated (such as savings on banking costs, the possibility to obtain favourable credit and debit interest rates and centralization of treasury functions), tax authorities should not disregard such arrangements.
Intra-group loans
The arm' s length analysis
The movement of funds among the cash pool leader and cash pool participants in physical cash pooling arrangements creates intercompany loans (mostly short-term loans although long-term positions are also feasible).
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Two questions 39 need to be answered, namely (i) whether the intercompany loans 40 (deposits and drawdowns) are at arm' s length and (ii) whether the interest rates on such loans are arm' s length.
Generally, a transfer pricing analysis of intercompany loans involves a two-step process. First, the characteristics of the borrowing entity must be established. This analysis should address the following questions:
41 (i) could the borrowing entity obtain a similar level of debt from a thirdparty lender 42 and (ii) would the borrowing entity actually borrow a similar amount at arm' s length, given the performance of its business. 43 Essentially, this step entails a credit rating evaluation 44 of the borrower on a standalone basis (adjustment to the credit rating of the borrower will be required to be made, taking into consideration the implicit support that it receives from being associated with the entire group; see section 2.4.).
Second, an arm' s length interest rate 45 needs to be established in light of a credit rating evaluation. 46 In practical terms, the screening process applied by commercially 37 borrower would have borrowed at arm' s length, taking into consideration (i) whether the borrower would have taken a loan at arm' s length given its financial situation, (ii) the amount of debt and whether taking that amount leaves room to absorb cyclical or seasonal variations, unforeseen events or a fluctuation in interest rates or profits, (iii) its the costs of borrowing and (iv) its debt servicing ability and the possibility to have sufficient cash to operate as a profitable organisation. HMRC, supra n. 42. 44. This evaluation estimates the ability of the borrowing entity to repay its debt. 45. Interest (fixed or floating) consists of a base rate (risk-free rate) that is determined on the basis of currency and maturity and a credit spread that is determined on the basis of the risks undertaken by the lender with respect to the lending transaction. 46. Damji, Diakonova & Brügger, supra n. 6, at 189; Russo & Moerer, supra n. 1, at 15. independent banks to determine the creditworthiness of the borrower needs to be undertaken. The credit rating 47 obtained pursuant to the multi-pronged creditworthiness analysis 48 lays the foundation to determine under what conditions a loan can be issued in related-party settings. Furthermore, the factors influencing the interest rate determination 49 (terms and conditions of the loan), such as the currency, tenure of the loan, seniority or subordination, type (fixed or floating), loan repayment schedule, pre-payment options, convertibility (into equity) and security, need to be analysed to determine the arm' s length interest rate. 50 The most common transfer pricing method applied to benchmark interest rates is the comparable uncontrolled price (CUP) method, 51 using internal 52 or external CUPs 53 as may be available. 
Application to cash pooling arrangements
With respect to cash pooling arrangements, in determining the arm' s length credit or debit interest rates on the intercompany deposits and loans, respectively, it is essential that the creditworthiness of the borrower participants (cash pool leader or cash pool participants depending on the structure), on a stand-alone basis, be ascertained (adjusted for implicit support). 55 The analysis lays down the basis for determining the arm' s length spread 56 that can be added to the base interest rate (e.g. LIBID, 57 LIBOR 58 or other bank rates). Thereafter -based on the credit ratings, the contractual terms (the loan terms and conditions) and actual conduct of the parties -CUPs (internal or external) 59 need to be found to benchmark the con- ConocoPhillips Inc, a US-headquartered company, owned subsidiaries worldwide. It also owned two subsidiaries in Norway, namely COPSAS and NCOPAS. ConocoPhillips Inc, along with its subsidiaries (as cash pool participants), entered into a multi-currency physical cash pooling arrangement with Bank of America (bank). The group' s treasury centre, ConocoPhillips UK, managed the arrangement. Pursuant to the arrangement, the cash pool participants were required to place their surplus cash with the bank (sub-accounts). Interest was debited or credited based on the group' s top account balance (sub-accounts aggregated into the master account). A positive balance on the top account entitled the arrangement to earn an interest rate of LIBID minus 25 basis points (interest from the bank), whereas a negative balance attracted an interest rate of LIBOR plus 25 basis points (payment to the bank). Generally, a spread of 62.5 basis points was available, as the LIBOR rate was 12.5 basis points higher than the LIBID rate. However, deposits and withdrawals by the cash pool participants to/from the cash pool respectively attracted the same interest rates of LIBID minus 25 basis points (interest rate on net deposits).
In this case, the top account always reflected a positive balance. Furthermore, ConocoPhillips Inc guaranteed the accounts even though all the entities in the group were jointly and severally liable for the arrangement. COPSAS and NCOPAS were net depositors to the arrangement and were entitled to a deposit interest rate of LIBID minus 25 basis points. The key question that arose in this case, from a Norwegian tax and transfer pricing perspective, was whether the deposit interest rate received by the taxpayers, namely COPSAS and NCOPAS, was at arm' s length.
The taxpayers argued that independent parties do not enter into cash pooling arrangements. Therefore, it was not possible to compare controlled transactions with uncontrolled transactions. Consequently, it was necessary to compare the closest option that exists between independent parties. The closest option that was available to the length credit and debit interest rates within the cash pool arrangement. PWC, supra n. taxpayers was to deposit the funds with an independent bank. 62 Nevertheless, as the interest rates that the taxpayers received from the arrangement was higher than the rate that they could have achieved by depositing the funds with an independent bank, it was contended that the transactions were at arm' s length. It was also contended that the cash pooling benefit should not be divided among the cash pool members. As the cash pool benefit was created by the treasury entity, it should reside with that entity. 63 The tax authorities argued that the cash pooling arrangement should be seen in a holistic manner, and that the cash pooling benefit should be split among the participants in light of their respective contributions (bargaining power). The alternate option available to the taxpayers (i.e. depositing the funds with a bank) ignored the actual cash pooling arrangement and the bargaining power position of the parties. It was also contended that deposits and withdrawals by the cash pool participants to/from the cash pool respectively attracted the same interest rates of LIBID minus 25 basis points. Accordingly, net depositors were in a similar situation to net debtors, even though the former' s bargaining power (on account of their cash balances) was higher than that of the latter. Thus, net debtors were enjoying the cash pool benefit (as opposed to the net depositors) due to similar interest rates.
The Bogarting Court of Appeal decided in favour of the tax authorities. The Court held that the pooling benefit should be split among all the participants in light of their respective contributions. Net depositors to the arrangement were, indeed, in a better bargaining position, as they were the ones that were creating profit opportunities for the group. Accordingly, if they had entered into similar arrangements with independent parties, they would have obtained a higher interest rate in light of their bargaining position. Therefore, the taxpayers did not receive an appropriate compensation that reflected their contributions. Accordingly, the taxable income of the taxpayers was increased.
An interesting question arises within the context of the case, namely whether the deposit and lending rates offered by the bank can be used as CUPs for the rates charged by the cash pool leader to the cash pool participants (depositors and lenders). In the author' s opinion, a mechanical transposition of the rates charged by the bank to the rates charged by the cash pool leader to its members does not reflect an arm' s length rate. If the bank charges the cash pool leader a debit interest rate of LIBOR plus 25 basis points on negative balances in the master account, that rate should not be mechanically applied by the cash pool leader to funds provided to a participant. Similarly, if the bank provides the cash pool leader with a credit interest rate of LIBID minus 25 basis points on positive balances in 62. The author understands that the taxpayers presented external CUP evidence on deposit interest rates that could have been achieved from independent banks. 63. The author could not manage to obtain a detailed functional analysis of the cash pooling arrangement. Accordingly, it is difficult to ascertain whether the treasury entity should have been compensated as an entrepreneur or a service provider. See section 2.5.
the master account, that rate should not be mechanically applied by the cash pool leader to funds deposited by a participant. This is because a direct application of the rates does not take into account the functional and risk analysis of the parties to the arrangement. A credit rating analysis of all the pool members is essential to justify the arm' s length lending and borrowing rates. Accordingly, different deposit and lending rates could apply to the pool participants. 64
The Bombardier case
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The Canadian Bombardier Group owned subsidiaries worldwide. It also owned a subsidiary in Denmark (the taxpayer). The taxpayer entered into a zero-balancing cash pooling arrangement with a related Swiss entity that was appointed as the cash pool administrator. Pursuant to the arrangement, the taxpayer was required to deposit its surplus funds in the cash pool. Furthermore, the taxpayer could also borrow the deposited funds and withdraw additional funds, if required. The Swiss entity was responsible for establishing cash pool accounts, coordinating the cash pool, providing documentation and determining interest rates. Furthermore, the Swiss entity also took care of other treasury-related activities. 66 Under the arrangement, deposits into the pool attracted interest rates of daily overnight bank rates minus 50 basis points, while withdrawals attracted interest rates of daily overnight bank rates plus 115 basis points. According to the taxpayer, the spread on deposits was equal to deposit rates offered by independent banks, and such deposits enabled the Swiss entity to negotiate external party funding at cheaper rates for the Bombardier Group.
During the years under audit, the taxpayer had surplus cash and deposited these amounts under several shortterm agreements (and received interest). However, due to insufficient liquidity management, the taxpayer had a negative balance for a few months and was therefore required to withdraw funds (and pay interest). The key question that arose in this case, from a Danish transfer pricing perspective, was whether the interest rate received/paid by the taxpayers was at arm' s length.
The Swiss entity did not have its own independent credit rating. However, the Bombardier Group had a credit rating of Ba2/BB. Moreover, the taxpayer failed to provide any documentation explaining how the rates were calculated. Furthermore, from a risk appetite perspective, the taxpayer bore the debtors risks with respect to the deposits. However, the Swiss entity did not bear any risks with respect to the withdrawals by the taxpayer, as the former already had its deposits. The tax authorities did not agree with the spread earned by the Swiss entity and equalized the deposit interest rates and withdrawal interest rates. Further, they calculated the interest on the net balance of the deposits. Moreover, due to the lack of documentation, the tax authorities determined the interest rate based on an external CUP analysis, taking into consideration the credit rating of the Bombardier Group. The fact that the interest rate received/paid by the taxpayer was equivalent to the interest rate available from independent parties was not considered relevant, as the latter rates did not take into consideration the credit risk assumed by the taxpayer (a similar argument was made by the tax authorities and upheld by the Court of Appeals in the ConocoPhillips case). Nevertheless, the tax authorities agreed that the Swiss subsidiary should be paid a service fee of 0.25% for its treasury-related activities.
The taxpayer appealed the decision of the tax authorities before the Danish Administrative Tax Court. The Court upheld most of the findings of the tax authorities. In particular, the Court held that the Swiss entity was not entitled to a spread (-0.5 to + 1.15). This was because that entity did not bear the credit risk with respect to the arrangements. The author agrees with the findings of the Court. If the cash pool administrator does not bear any credit risks, it should not be entitled to a spread. On the other hand, it should be entitled to a service fee for the administrative activities it undertakes (see section 2.5.).
Intra-group guarantees 67
The arm' s length analysis
The question arises as to how do to determine the arm' s length charge with respect to guarantees. The OECD Guidelines, 68 in the context of intra-group services, provide that two questions that must be answered with respect to the provision of a guarantee, namely (i) whether an intra-group service is provided and, if so, (ii) whether the intra-group charge with respect to such service is at arm' s length. 69 The response to the first question depends on whether the guarantee provides the recipient with economic and commercial value to enhance its commercial position. 70 The commercial position of the guarantee recipient is enhanced when the provision of a guarantee improves the credit rating of the recipient in such a manner that the recipient can obtain a loan at lower interest rates (or interest rates applicable to the guarantor). In this regard, a distinction must be drawn between passive association and active promotion of a multinational group' s attributes 71 (or deliberate concerted action). The following example can be used to illustrate this difference. The credit rating of a parent company in the XYZ group is AAA. Its subsidiary' s stand-alone credit rating is Baa. On an individual basis, the subsidiary can obtain a loan from a bank at 6%. However, due to its affiliation to the group, the subsidiary' s credit rating is pushed up to A. 72 This enables the subsidiary to obtain a loan at 4% from independent banks. Nevertheless, the parent company decides to provide a guarantee to its subsidiary which then pushes up the credit rating of the subsidiary to AAA. This deliberate concerted group action enables the subsidiary to obtain a loan at 2% from independent banks. The revised OECD Guidelines 73 (clearly inspired by the GE Capital case) 74 provide that if the subsidiary has a higher credit rating, due to its group membership (taking the loan at 4%), than the credit rating it could achieve on an individual basis (taking the loan at 6%), no service is provided by the parent to the subsidiary, as the latter company receives only an incidental benefit by being associated with the group. However, the revised OECD Guidelines 75 also provide that an intra-group service is provided when the provision of the guarantee enhances the credit rating of the subsidiary from A to AAA -which thereby enables it to obtain a loan at 2%. 76 The author agrees with this approach 77 although it may be disputable.
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Continuing with the previous illustration, with respect to the second question, the arm' s length guarantee fees should be determined as the difference between the interest rate that the subsidiary can obtain on a stand-alone basis, as adjusted for implicit support (4%) and the inter-72. The example assumes that the multinationals group rating is higher than the stand-alone rating of the subsidiary. However, there could be situations where the stand-alone rating of entities is higher than that of the group. 76. In contrast to the above illustration, assume that an independent bank, after analysing the financial position of the subsidiary, refuses to provide a loan. This is because the bank considers the subsidiary to be financially weak on a stand-alone basis. In such circumstances, if the parent company provides a guarantee subsequent to which the bank provides a loan to the subsidiary, it could be argued that an intra-group service is not provided even though the guarantee enhances the commercial position of the subsidiary. The OECD Guidelines provide that, in order to determine the arm' s length price for intra-group services, the matter should be seen from the perspective of both the service provider and service recipient. In all likelihood, an independent enterprise would not provide a guarantee, as it will not be willing to accept the risks associated with the transaction (as the subsidiary is financially weak). Thus, if the parent provides a guarantee, it would do so in its capacity as a shareholder. Accordingly, no remuneration should be charged, as the service amounts to a shareholder activity. Russo & Moerer, supra n. 1, at 33. est rate that the subsidiary can obtain as a result of the guarantee (2%). This would mean that the guarantee fee should be calculated within the ranges of 0% to 2%. If the borrower were to be required to pay the entire saving (2%) as the fee, it would not make sense for it to enter into the guarantee arrangement. At the same time, if the guarantee provider did not receive a share of the saving (2%), it would not make sense for it to enter into the guarantee arrangement. Therefore, the synergistic benefit must be split. In these situations, the revised OECD Guidelines provide that it is necessary to split the benefits of the synergies among the participants in proportion to their respective contributions. Cross guarantees 81 (or upstream 82 or downstream 83 guarantees) could be provided in cash pooling arrangements. Accordingly, it becomes imperative to analyse whether a guarantee fee is necessary. Ideally, if a guarantee issued by one entity within the group pushes up the credit rating of another entity over and above implicit support, a guarantee fee may be payable. The following court case arrives at a similar conclusion, although the author understands that there was no discussion regarding implicit support.
A parent company and its Portuguese subsidiary (the taxpayer) entered into a notional cash pooling arrangement with a Dutch bank with which they held bank accounts. Pursuant to the arrangement, the parent and the subsidiary provided cross-guarantees to each other for their respective account balances. In effect, this meant that each cash pool participant in the notional pool agreed to guarantee the liabilities (debit balances) of the other cash pool participants to the bank. In this case, the taxpayer had a good financial standing and had higher credit balances in comparison to its parent (which was in a deficit position). Further, even though the cash pool participants crossguaranteed each other, the risk of compensating the bank for debit balances of other cash pool participants never materialized during the year under audit. Moreover, in addition to virtually merging balances, certain clauses of the agreement restricted the subsidiary from obtaining loans from the Dutch bank, whereas no such restriction was placed on the parent entity. In other words, the parent had access only to the master account.
OECD, Actions 8-10
Final Reports, supra n. 29, para. 1.162. In practice, the CUP method (credit default swaps, letter of credit fees, commitment fees), the cost benefit analysis approach, the contingent put option approach and the cost of capital method are used to price a guarantee fee payment. Bakker, supra n. The tax authorities argued that the taxpayer had provided a guarantee to the Dutch bank on behalf of the parent company in light of its strong financial position. This guarantee led the parent to obtain a higher credit rating, which in turn helped the parent to obtain better interest rates from the Dutch bank (on future loans). Further, as certain clauses of the agreement restricted the taxpayer from obtaining loans, in essence, the taxpayer had provided a guarantee to the parent. Accordingly, the parent should pay a guarantee fee to the subsidiary.
After reviewing the terms and conditions of the agreement in detail, the Portuguese Arbitration Tax Court held that, even though the arrangement was called a cash pooling arrangement, a proper analysis of the facts and circumstances (also the agreement clauses) of the taxpayer led the Court to believe that the arrangement was a contract of mixed nature which resulted in the subsidiary' s providing a guarantee to the parent. The key takeaway from this case is that if the terms and conditions of the cash pooling arrangement differ from normal circumstances, courts could recharacterize such arrangements in light of their economic substance. This recharacterization mechanism is also supported by the OECD Guidelines (see section 2.2.). Accordingly, the contractual terms must be carefully reviewed prior to being executed.
Further, in notional arrangements which provide for cross-guarantees, it could be argued that an intra-group service is not provided, as independent enterprises do not enter into joint liability arrangements. In fact, the Dutch tax authorities consider that an explicit charge is not required, as cross-guarantees are put in place due to shareholder relations. Moreover, it is asserted that an intragroup service is not rendered, as the joint liability of the cash pool participants -coupled with fluctuating cash pool balances -should offset benefits that could trigger a guarantee claim.
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In the author' s opinion, a credit rating analysis of all the participants in a notional cash pool must be undertaken. Based on this analysis, the impact of cross-guarantees needs to be analysed. If it is established that the availability of the cross-guarantee pushes up the credit rating of the loan recipient (over and above implicit support), a fee should be payable. However, such fees should not be payable when the "fees are already priced in interest rates, for instance, if the external bank offers implicit guarantee providers with more favourable interest rates and implicit guarantee receivers less favourable interest rates in the context of the cash pool" 85
Arm' s length remuneration for the cash pool leader
The arm' s length remuneration for the cash pool leader depends on the functions it performs, risks it assumes and assets it employs. In physical cash pooling arrangements, the cash pool leader may act as an internal bank. In such cases, due to its entrepreneurial activities, the cash pool leader' s remuneration should ideally consist of the difference between the debit and credit interest rates. 86 The interest rate spread is directly proportional to the amount of equity that the cash pool leader owns. The larger the amount of equity, the higher is the interest rate spread (and vice versa). This is because a higher amount of equity leads to a higher credit rating for the cash pool leader. In these situations, the cash pool leader makes a profit on the interest spread and does not receive any separate/additional remuneration from the other cash pool participants. 87 In all likelihood, in the in-house bank structure, the cash pool leader' s credit rating will not be similar to that of a bank. Accordingly, if the cash pool leader were receiving deposits from and lending to the same entity, a spread that an independent bank could enjoy would not be available to the cash pool leader.
On the other hand, if the cash pool leader were to act as a service provider (see section 2.3.3.2., Bombardier case), it should be entitled to a service fee.
88 This is because it does not bear any risks with such arrangements. In these situations, a method based upon costs (the cost-plus method or the transactional net margin method) or a limited basis point spread could be applied to determine the arm' s length fee that the cash pool leader is entitled to.
89 Such could be the case in physical or notional cash pooling arrangements where the cash pool leader has a limited functional and risk profile.
Sharing the cash pool benefit
Cash pooling benefits (or losses) arise in light of multinational group synergies. They result from deliberate concerted action of group members. As discussed, the revised OECD Guidelines provide that benefits of such synergies should be shared among the participants in proportion to their respective contributions. 90 Thus, if the cash pool leader acts as an in-house bank, it could be argued that a major part of the cash pool benefit should be allocated to the cash pool leader. This is because the cash pool leader performs substantial functions and undertakes major risks associated with the arrangement. 91 On the other hand, if the cash pool leader does not perform substantial functions or undertake substantial risks associated with the arrangement, but merely acts as a service provider (in physical or notional arrangements), the cash pool leader should not be entitled to the a major part of the cash pool benefit. In these situations, a major part of the cash pool benefit should be allocated to the cash pool participants in light of their respective contributions. 86 . The cash pool leader may provide guarantees to the cash pool participants, and could also be entitled to a guarantee fees. 87. PWC, supra n. 1, at 141; Bakker, supra n. 1, at 31; Russo & Moerer, supra n. 1, at 44. 88. OECD Guidelines, para. 7.14. 89. PWC, supra n. 1, at 141; Bakker, supra n. 1, at 31; Russo & Moerer, supra n. 1, at 44. 90. OECD, Actions 8-10 Final Reports, supra n. 29, para. 1.162. 91. This would be the case if the cash pool leader, legally and economically, bears all the risks associated with the arrangement. Russo & Moerer, supra n. 1, at 44; PWC, supra n. 1, at 142.
Depending on the factual circumstances, the residual profit split method 92 could be applied, in principle, to split the cash pooling benefit. Imagine, in an external bank/ notional cash pooling structure, that the bank pays the entire pool benefit (interest on positive balances) to the cash pool leader. In situations where the cash pool leader acts as a service provider, the cash pool leader could retain a service fee for the activities it carries out. Thereafter, the remaining cash pool benefit could be allocated to cash pool participants on the basis of certain allocation keys that showcase their contributions (such as the size of the account balances of different entities). 
Cash pooling documentation
As a best practice, it is recommended that multinationals clearly document their cash pooling policy in their transfer pricing documentation. Essentially, the following information should be reflected: (i) a description of the cash pool, (ii) the terms and conditions between the cash pool leader, cash pool participants and external parties (banks), (iii) the intra-group transactions, (iv) a functional analysis of the arrangement which clearly outlines the roles and responsibilities of the cash pool members 94 and (v) the selection of the most appropriate transfer pricing method for the various intra-group transactions, in particular the arm' s length interest rates and guarantee fees, the remuneration for the cash pool leader and the allocation of the cash pool benefit. 95 This documentation serves to justify the nature of the taxpayer' s dealings in the event of a transfer pricing audit (a circumstance that is currently on the rise).
Impact of Other BEPS Actions on Cash Pooling
Domestic law changes
Action 4 of the BEPS initiative 96 deals with the perceived need to limit interest deductions. The Final Report provides recommendations for designing domestic law provisions to prevent base erosion through the use of (excess) interest expense deductions. Essentially, a fixed ratio rule is recommended to restrict interest deductions. 97 In particular, the rule restricts the deduction of a group entity' s interest payment to a percentage of that entity' s earnings before interest, taxes, depreciation and amortization (EBITDA). The recommendation leaves open the possi-92. The profit split method can be applied to such arrangements, as they are "highly integrated". OECD Guidelines, para. bility for countries to choose a percentage between 10% and 30% based on certain parameters. 98 Furthermore, the Report recommends countries to incorporate a group ratio rule alongside the fixed ratio rule. This approach would enable entities with net interest expense above a country' s fixed ratio rule to deduct interest up to the level of the net interest/EBITDA ratio of its worldwide group. The Report acknowledges that Actions 8 through 10 also affect Action 4, 99 and also highlights that further work will be undertaken with respect to transfer pricing aspects of financial transactions (by the end of 2017). Accordingly, Action 4 could restrict the deduction of interest paid by entities in a cash pooling arrangement, even if they are at arm' s length. Consequently, cash pooling (depending on the structure) may result in effective double taxation because interest income will be taxable in the country of the depositors and the corresponding interest expense may be non-deductible in the country of the debtor. Thus, it is suggested that the OECD 100 provide guidance on this topic, as it is essential. 101 Action 3 of the BEPS Action Plan 102 deals with controlled foreign company (CFC) rules. The Final Report provides recommendations in the form of building blocks for designing CFC rules. Essentially, building blocks are provided with respect to (i) the definition of a CFC, (ii) CFC exemption and threshold requirements, (iii) the definition of CFC income, (iv) the computation of CFC income, (v) the attribution of a CFC' s income to its shareholder and (vi) rules regarding the prevention of double taxation. 103 The Report provides countries the flexibility to design their CFC rules, taking into consideration their overall policy objectives. It could well be possible that income (interest or services income) 104 derived by a cash pool leader' s (when it operate as an in-house bank or a service entity), even though the transaction is at arm' s length, could be subject to CFC rules in the parent' s country. This would be the case if the cash pooling arrangement were operated from a low-tax country. 105 Accordingly, taxpayers should take into consideration the applicability of the CFC rules of the parent' s country vis-à-vis cash pooling arrangements.
